1]

11

12

11

14

14

v

i

il

21

4

25

ETATEZ DT HONTANR
BEFORE THE BOARD OF PERSONMEL APPEALS

IN THE MATTER OF UNFAIR LABOR PRACTICE CHARGES NOH. 20-E3
AHD 22-8D:

LIVINGSTON SCHOOL DISTRICT
M. 1 AND HO. & AND EDARD OF
TAUSTEES DISTRICT HQ. 1 AND HNO. &,

Complainant,
J.1I||'E -
LIVIKESTON EDUCATION
LESOOIATION, AND M3, BETTY
COMEBAD ,  PRESILDENT,

Defandant.
FINAL CRDER

and
LIVIMGSTON EDUCATION
ASSOCIATION, BETTY COHRAD,
PRESIDENT,
Complainant,

_I.I'E_

LIVIMGSTON SCHOOL DISTRICT HO. 1
ARE KO. 4 AND BOARD OF TRUSTEES
DISTRICT HO. L AND HO. 5,

[Ry W R S D W R S —— S — S ) S S [ N S . T R T P S R S — -

Defendant.

W W W W W W W W o oo Wi oo R e R OF R OFOFOTOF
On January 24, 15950, the Baard af Pergaonnel Appeals reversed

Conclusion of Law Mo, 1 of fthe Hearlng Examiper in thig matter
and determined that certain actians of fhe Livingaten Education
Asgoclation were 1o wvieclation of Sectlion 319-31-402(1) HCA.
BATIOMALE
Jection 3%-31-44d{1] HCA provides:
It is an unfalr laker practice for &
labor organization or its agents toi

1} restrain or coerce employess 1n  the
exarccise of the right guarantesed in 39-31-301
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ar a public employer in the selecticn of his
representative For the purpose of colleactive
bargaining or the adjustment of grievances.

The Board agrees with the statement of the Hearing Examlrer
that the prohibitions found in Section 35-31-402(1] HNCA go Lo
restraint or coercian of the empleyer's cholce of its bargalning
representative.

The Board, however, disagrees with the Hearing Examiner's
notion that Mr. Asbert Gersack wes the same as the emplayer. The
public empleyer here was the Livingaton School Pistrict and not
Gersack nor &ny of the other trustees. The teachers ars under
contract with the district, Section 20=1=301 HCA, The district
i5s a “"hody corporate and, ns such hody corporate; may sus and be
sued, contract and be contracted with, and acguire, hold, usaey
and dispose of real or persenal property forf school purpasas,
within the Limitations prescoibed by law." Section 20-6=101{3),
MCE ,

Likewise, Gersack had ne mnore of a proprietary interest in
the busziness of the school dlstriet than any of the other
taxpayers, he shared the responsibility for eollpctive
bargatning, even if he wag not a member of the direct negotlating
team, Sectilon 39-31-301, MCA.

The picketing of the mnevtral third party, First National
park Bank, Gersack's -place of business, by merbers of the
Livingeton Education BAssocdiation was intended te influsnce tha
digtrict's bargaining repregentatcives’ positions an the

negatiations with the teachérs. The picketing was alsa likely to

influence the public's cheice of Gersack as a school district
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truatee and, therefore, as a representabtive of the districi's
callective bargailning Team,

Thers can bhe little doubt, that if permitted, such tackics
would alge have the wvery chilling effect of limiting the number
of citizens willing to Jecpardize thelir own emplovment/business
for the ppportunity to serve on the Livingston Schecl Ecard.

Az sueh picketing of a neutral third party has the potentlzal
for influencing the public's eheice of trusteses and for limiting
the: field of available truscee candidates, it is . an onlawfol
effort to “"restrain or ceoerce a publiec employer in the selection

of his representative for Lthe purposse of collective bhargaining."

CATED this EL_ day of Harch, 1950,

BOARD OF PERSCNHNEL AFPPEALE

3 >D .-,"ti'-. L\‘%tﬂtwj,l

ALAM L. JOBCELTH
CHATRHAN
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CERATIFICATE OF MATLTIHNG

s ot leATETEY
mailed to the

et +COpy oL this poumant Was

that ‘A Erua an
¢ day of Harch, 15901

followling on the

ARlien ©m, Chronlster

CURONTETER , DRAISCOLL AMD MOREEN
208 M. Montana

Halena, MT 39601

Danzld C. Robinscn

FOORE , ROTH AHD BOSIMSON, P.C.
1341 Harrison Avenues

Eutte, HT 58701=3EGE




STATE O HOHTANA
BEFCRE THE BOARD OF APDERLS

IN, THE MATTER OF THE “UNFAIR LAROR PRACTICE CHARGES ND!S. 20=E%
AND 22-R9:

LIVENGSTOH SCEHAAQL DISTRICT
Ho. 1-AND MO, 4 -and BohiD DF
OF TRUSTEES. DISTEICT KO. 1
AND Ma. 4,
Complainant,

e

LIVINGSTON ERUCATIGH
ASSOCIATION, AND MS. DETTY
CONRAD, PRESIDENT,

)
)
)
}
/
i
!
|
)
J
)
)
Dafendant, I
1 FINDINGSE SF PR
and ) CONCLUSIONS OF LAW;
i AHD
LIVINGETON EDUCATION i RECOMMENDED CRDER
ASSOCIATION, BETTY CONRAD, )
i
|
|
J
J
)
)
)
)
)
)
]

BRESIDENT,
Cemplainant,
v,
LIVINGETON SCHOOL DISTRICT
Hoo 1 AHD No.4 and EI:IP..EI_I aF
TRUSTEES DISTREICT Ma. I-AND
MOy
Defapdant.

L ORR S i anal i o g R SRR

HACHEGROUH

O April 10, 1989 Livingstan School District Ho. 1 and Ho. 4
afid the Board of Trustees of District Na, 1 akd No. 4 (the Beoard)
Fited: an unfale labor practice:-charge againet the Idwingutan
Education A=soclaticn and Betty: Conrad dits presidant (tha
azsociation) -alleging that <ertain picketing engaged: in: by
members of the Agscciaticn copselbubepd s violation of Saction' 39-

Jl=dG2 {1} HCA.




On April 21, 1939 the Assaciatlen filed an wenfair Iabor
pragtice charge against the Board stating that a restralning
erder ebtalned by the Board to enjoin the Association's picketing
activity wvioclated Sectionsd 3I9=31=301 MCA. It is poted that
Sectian 318-31-401{1)}) MCA prohibhits employer conduct that
vwiglates Section 39=31-201 MCAL

Bath charges were conzolidated fap purpeses of conducting

the administrative hsaring that was: held in Livingston on

August 13, 198%9. The SBoard was repressented by Donald C.
Rebinson. The Asecciaticn was represented by Rllen &,
Chronistaer. A briefing schedule was sek and the nabber was

deemed submitted on Octebet 2, 1%E9:
1550UEs

There are twa igsues raised here. The first is whether tha
pleketing by certain members of the Assscimtion at the hank whare
the chairman af the board of trustees. worked as= president and
chairman of the board of directors is a“wviolation of Secticn 39=
11-aG3{1y MCA. The seceond igsue is whether the board of tTustees
viclated Secticn 39-31-401{1) McA when it ohtalned & reskraining
ordar - agalinst the Assocdiation enjoining ita membars from
pleckating the bank.

PINDIHNGS ©F FACT

Bagsed ‘on the' evidence on the record including the sworn
testimony of witness, I find as fallaw.
r RE: Livingsten School District Ha: 4 and "Hac t

{("Olatrick®}, 1= a =zZchool district organized and existing under

= ]



Hentana law and conducts its school ‘distriet activities= 15 Park
County, Montana: !

2. af  the board of tousteass [("Board'), is an eslecced
sohiael board organized and existing under Montana law which
operates the disztrict and Robert Gersack was at the Eize its
pertinent chalrmamn.

1. Livingston Education Agsociatlon ("LEA'"), is . a labor
organization ("union") which representa a majority of the
teachera whe tesch in the district, and ‘ds the ex¥clusive
bargaining representative of the teaching employees -of the
Al=steict,

q. on . January 24, 1886 the Board and the LEA signed a
professional agreement with i{t= term ending on Junea 30, 1947, bu®
which by its terms continoes in force and affect. & copy of tha
professional agreement is attached hereto, Despite ‘prokracced
nagotiations, the parties have beon unable to agres to the torms
af ‘a new contact.

A The board of trustess regularly meet at the library or
Park County High Scheol in Livingston, Montana. In January and
Fabruary of 1989 the LEA picketed the Park County High on ssvoral
accasions during the times that regular or special meetimgs of
school. trustess were to occcur at the high =chogl. o0 at lsast
ope such gocasion of picketing the pickatsra reguested, and wera
allowed, to address the sSchool board regarding the matbtar of the

lapoyr contact pnegotlabtions,




G . In Fenruayy, 188%, the LEA &£lso picketed the school
adminissration offices beginning at approximately 3:30 p.m. each
day, until the end of the business hours at those offlces. This
picketling lasted ahout ope week durlng. the month - af Fabruacy,
LRES,

T On March 39, 1989, appreximately twenty (20} menbers of
the LEA establizhed and maintained a picket line an the sidewalk
adiacent to the Flrast Hatdonal Park Bank, located at 3Ind and
Callender Streets, in Livingaban, Montana, Some of the picketers
carrled digna which carried the following messages:

"Rargain ‘Tho Issues" [(twe {3) signs)

"Thig Is Sedondary Picketing Towards Bob Gersack®
"Gersack Help Education, Reslyn™

"Boh dersack 1s The Frank Lerezg Of Livingskan"

"Miles City Teasheps Are Lowest Paid In Clasa One
Districts." "My, Gersack Was A Haoard Member There
Alas. ™

PEinding Arbitration Now?

"Come On School Board, Stand Up And Ba Counted Far
Education" Beverase of same sign: Aoarsack, For The
Cood Of Education Wegotiatal

"AsK Bob about His Union Busting Plan”

"TWwo Years——Too Long,y We Won't Throw Tt In"
ravibivtration Naw'

tarbitration Will Settle The Contract

"Why &Are Teachers Such A Low Pricrity? Have A Haart,




Hagatiate Contract Pleaza"

"auit Stalling ¥egotlations Maw" Reverso of sang sign:
"T Want To Teach Mot Picket, Bettle Now!

"We Teach Dur Hation's F#1 Mest Valuable Resource.. Wa
Expect Falr Ccmpensation" ZHeverse of mame sign: MY
Would Love A Ceontract!

The picketing aceurred again the following day, Marel 11,

i The picketing was peacaful and lasted approximately
forty (40) mlnutes each day.

B o bankihg busifneas of the district ie conducted at the
Flront Nationnl Park Bank.

10 The First National Park Rank 1= a banking cocporation
arganized and ewl=ting under the laws of the State of Mankana,
Mr. CGersack is its president., It dis prpivately owned by sewveral
individuals, inecluding Bob Gersack who is a minorlty owner.

The abowve Fipdlngs of Fact, numbers one (1) through ten
(10} are made werbatim frep facts stipulated and agresd ko by
the parties In writing and submitcted ak the hearing in this
matter.

11; HMr, Gerzack was not on the Boardla negotiating team
during the time the bank was picketed. The Board's tesan whs
composed of thrae (3} cobther Hoard members and Rick D'Hooge, of

the Montana Schoal Board hesacialtlien.

in




12. On twa - occaslons during July of 1937 when the parties
vare negotiatimg, they met In the compunlty rogasx of the Pirst
Hablonal Park Bank.

11. The Board pbtained an injunction against the pleketing
at the ‘bank and a restraining arder was setved on picketing
haspolation members at approximately the time pleketing ended on
Harclh 31, 1989,

DTECOSSTON

Saction 39=31-402(1) MCA provides that it is an unfair -labor
practice Ffor labor organization to 'restrain or coerca g pbblic
efployer in the selectlon of hi=s representative for the purpose
of eollectlive bargalning or the adjustment of arievances.'" The
provialen 1a ideptical ©o the wording inm the Mational Labor
Felations Act that prohibits similar ceonduct.

The Montana Suprensa- Court “in Stafte Department of Highwavs

¥2: Public Enolovess Craft Ceubcil, 165 Moot 349, 529 P.2d 745

(1974}, held that |t [s appropriate to Tely ‘en Maticpal Labor
Relations Ecard and fedearal court precedence in’ interpreting
Montana's Collactive Bargaining for Puoblic Employees act, 39,
Chaptar 31, MCA. The HNatignal Labor ERelations Board and The
federal courts interpretl the prohibition agalnst restraining or
coercing esployers'! representatives in oexercising their
collective bargaining and grievance reaponsikilities as a
protection to emplovers to prevent vnions from exerting prassura
on tha employer to force it inte a multl-emplover bargaining nnit

er %o dictate its choice of representative for the settlepent of




grigvances. PLEER wvs.: Electrical Workers Loscal 140, 107 5.0,
2002, 135 LEEM 2305 {1987) .-
The prohibition 18 agalnst unlen reastraint or coercien of

the enmployer's gelection of itas representative, Tha. T.5.

Suprena  Court stated in, Florids Power and Light Company s,
I0EW, «4YX7 U5 790, B& LEEM 2639 (1974) &

Ho where in tha legislativa nistary Is thaco
to be found any implication that Coangress
sought to extend protection to the emblayver
£rom union restraint or coerclon when engaged
in apy activity cther than the gelecticn of
ite representatives. for the purposa  of
collective bargalping and grisvance
adjustment. The ' econclusieon  is) thus
inescapable that a union's disciplipe of one
of 1ts members who is a supervisory employee
can constitute a violaticn of Section 8({b){1)
(B only when that dizeipline may adversely
affect the supervisor's cenduck in pecforming
the duties of; and acting In:hls capacity as;
grievance adjuster or collectiva bBargalner on
behalf aof the employer. {emphagi=z Inp
arlginal)

There 1z no-restralnt cor coercion against tha emplayar ia
the zmelection Bf his repregentative where the emplover himself is

acting as the represenktative. Palnters. Teocal 1621 [Glass

Managemen® As=p.], 211 NLEB No.91, 90 LERRM 1637 {1975). Unian

picketing af .an eaolayer ta pressura it into enterin a
gollective bargaining agresgmsnt dae= pok violatea Secticn
() (1)(B) of the Watiomal Labor Ralations Act. (=R u) B

Beverages Co., 190 F.2d 576, 2B LREM 2364 [CA 7,1951).

There is a substantial difference between finding a posaibls
adverse effect from a udnign's sanctions against a supervisor=-

menber wWwhila he perfarns :'I'I.'I'PE]."'.I'J.EI:!'::' Funations and finding such a

=i




possible effect from a unicnfs sanctions agalns=t a substantial
owner of an employer. It is unlikely that an individeal with
substantial ownership inksrest in a' firm would take action im the
pecformance. of the relevant Functlens which would- bha detrimental

to ‘his own business or that of ‘others sinllarlv =situatod in his

bargalning organization. Pajnters. supra.
In: Carpenters Tocal 1098 (Wamack, Ine-h, 280 NLEBE Mo, 102,

123 LHRRM 1003, {1%86), the National TLabar Relsations Board found
that the union did not violate sSection 8(b) (1) (B) of the Niatlonal
Labor Relatlionm= Act when' it daily picketed the home of the
enployer's chief negotlater;, =since the picketing was for a lawful
ecangaieal objective rather than restraining or cocercing thes
enployer in fks selecticn of its representative. The picketing
bad begun -after the partles roached impassa, the picket =aigns
Indieated the union was sseking o naw contract and the picketing
wag peacelful and reatrained in naturs,

The union did not- viclate the Hatiomal Labor Relatlen=s Act
whan it disciplined the eaployer's service manager and
supecintendent where the ewvidence did net establish that thay
nosEessed grievance-adjustment: or collective—-bargaining

reaponaibilities, Shesetretal Worker Locnl 6 Gfacch's Heatingl,

286 WLRB Wo. 25, 130 LREM- T020 [12887);

The Mcntana Collective Bargaining for Public Eaployees Act,
Title 39, Chapter 31, MCh, unlike 8(b}{7) of Ehe Haticnal Labor
Falations Act, is silent on the subject of plcketing., Thare 14

na - direct profiibition against pickebting by pvblic emploveaas.



In THEW Tocal %32 (Brink Copstpuctlon Co.}, 291 HLEE Ho. 69,

130 LPPM 1274, 1888, the Nabtlonal Labor Eelaticns Board held theb
the union did not vwiolate the Labor Managerent Relations Act whean
it filed 'suit to compel the  empleyer ta comply’ with the
collective bargaining agreement wherse the union had ' a lawful
objective In seeking & resclution of the disputed lasus ‘and Lts
cenkantion was reasonabls.

Mr. Cersack was pot a person selected by the emplover to
teprasent the emplaysr. He was oos and the sSame as the
employer. As a Board mermber he was the eguivalent of a nenbar
of & “board of directors or & partner’ In a' partnership in the
private sector. At the time of the pleckatling he was not on. the
negotiating tean and did net représent the Board in negatlaticns
withi the A==aciatien nnﬁ aven 1f he had been, the Associaticon
picketing ocould mnat be-a violation 'of 39=311-402{1} HKCA becalise
there would bave been no restraint or coercion’ agalnst the
employer in the selection of 1ts representativa. The Hatisnal

Labor Relations Board held in Painter=s Local 1631, Supra, "This

dichoteny in bceatment of unipn sancticohs: imposed. on an
epplayer's supervissr #g gpposed to those leveled directly
against the.employer himself may al=o be explained by the ract
that it is difficult to envision ocircumstances where the enployer
would be greatly influenced in the performance of his grisvance—
adjustment orf- cellective-bargaining functieon=. where any decision
he pakes 1in thosa raspe:&a directly worka ta hiz benefit or

determent depending ‘on how he decides it.® The Asseclatien'a




picketing of Mr. Gersack's bank would mot adversely affect his
leyalty towards the scheosl board, if anything it would strengthen
&

Fublle employers in Montana do net face the same problem
that 1s encountersd by private secter eaployers who sonetines
allow thelr foreman and first-line supervisory personnel ta be
members of a union that reprasents the emplover's workers.  Most
of the Natlonal Labkor feglations Board base law addres==es problams
caused by that arrangement, probleas of lovalty and allegiance.
The Montana Act excludes supervisora From the ceverage of the
act,  Bection 39-31-103(3) MCA,

To thae Beoard's contentign that pickecing Board members'
places. of business would tend +to cause them to resign and
dispourage prosprective Board membere fron seaking affica, suftica
it to gay that Title 319, Chapter 31, MCA does not prafibit such
picketing, 'par se, Unlesa khe picketing can ba interpreted to
Viglate Section 35-31-402 -MCA, the effect 1t has on individual
elected -officlals or those who contemplate sesking ‘public is
irrelevant. The plcketing in the instance case daes not amount
to-such a ¥loclaticn. The duty.of Board of Personnel Appsals
hearing examimers ia to apply the law to tha facta. ‘Tt la: not
their plags to. attempt too make  public palicy by Interjectiig
thelr apinicns on what the law should he, The School SBeoard's
concern with the effect picketing of memberas' places of business-

an. those membera’ role as public officials is underatandabls,

10




hoewever, such pigketbting is mot illegal. The Board'ls remedy would
gaay to 1ie wikh the legislature.

The Association contends thak it= pickebing was protected
concerted asktivity under Section 39-31=201 MCA and that the Board
interfered with that saetivity by obtaining a tenporary
restraining order prohibiting the pleketing. The Association
recueated that the hearing examiner take Judicial notice of the
pleadings in the District Court case where the Board obtained the
temporary restralning order. That reguest has been granted angd
Ehe’ pleading have been noted. The U.8, Supreme Court in, HLI1

Johnson's Resgtaurants we. MLRH, 481 U.S. T3L, 113 LRERM 2647

(1983) , held that although a lawszult filed by an emplaoyer agalnat
epployecs angnged Iin concerted activity proved to be witheut
merit, that doas’ mot mean that the =uft “was, by that fact
icgalf, an unfalr laber practica. Bather, tha suit mest have
Been Enstituted for an unlawful abjectiva with the iptest of
retaliating agalnst an enployes for the execcisa of protected
rights before a wiolatisn of the Naticnal Laber Relations hAct
cean bo found. In the '.h_::l:an:r_- case there was po proof that the
Beard's:  purpose in obtaiming the injunction was ko retialiate
agalnst the Asscciation's plcketing members or the Associatien
ltself. TFurthetmore, there was no =showing that injunctive rellef
sought by the Board was founded upon an unlawful objective. IBEW

Locn] £33 (Bripk Construction Cocld, (19BB), 291 NLEB No. 69, 130

|
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CONCLUSTONS oF [AW

1. The Association ‘did not wiolate Secticn. 39-31-403(1)
MCA when cactain of lts werbers picketed the bank whare the
chalrpan of Livingston School District Ho., L and Ho. 4 and Board
af Trusteas warked:

X, The Board of Trusteed did net violate Secticn 3%-31-
40L{1) MCAa when 1t obtained a restraining order against the
Rssocliation and enjoined its members from picketing the' bkank,

RECOMMENDEDR: SRDER

The unfair labor practice charge filed by Livingston School
District No. 1 apd 4 and Beard of Trustees against Livingsten
Educatlaon Associatien and  Ma. Betty conrad,  Prezldent 13
diamiased,

The unfair labor practice chargsae flled by the Livingsten
Bducaticon Association; Betty Conrad, President -acgainst tha
Livingaten School Diskrisck Hea. 2 .and 4 and Board of Trustees is
digmizsad.

Cated:this &May of November, 1%39.

BOARD OF PERSONHEL APPEALS

4 (o

VCE O H. TORLITONT
I'I.EE.IJ.I".{]' E¥aminat

HOTICE:

Exceptions to thesse Findings of Fackt, and Conclusions of Law
and Recommended Order maybe filed with in twenty (20) days of
P e Ul e B If ewcenoklans. are pob Filed thie Recommeandead Order will
become the Flpal Order of the Doard af Personnel Appeals,

a




